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POLICE REMOVALS AND THE COURTS 

POLICE Commissioner McAdoo, of New York city, is re- 
ported to have said, last autumn, that "the courts are turning 
back in a steady stream officers and men and nullifying police 
trials ending with dismissal," and that "there should be some 
remedy for this state of affairs, which [is] at once subversive of the 
discipline of the force and a heavy expense to the tax-payers." 
These statements appeared in The Chief, under the caption: "Mr. 
McAdoo explains his court martial." They were called forth by 
the publication of what the commissioner termed "a rather mis- 
leading account" of "a purely tentative . . . suggestion," made 
in an interview with press representatives, "as to what such 
remedy should be." * In that interview, as reported in The New 
York Times, Mr. McAdoo said that "many of the judges of the 
higher courts with whom I have talked have agreed with me that 
the finding of fact by the police commissioner should be final." * 
This means that many of the judges of our higher courts have 
unofficially declared themselves in favor of a strongly centralized 
administration, at least for the police department. It will be of 
interest, therefore, to see what official attitude, if any, the judges 
of our higher courts have taken towards the development of a 
strongly centralized administration not merely in this department 
but in city government generally. 

Under the American system of government two forms of ad- 
ministration obtain, namely, the centralized, of which the national 
administration is the best example, and the decentralized, of 
which the state governments are representative. Of the official 
service in the national and in the state governments, respectively, 
Mr. Bruce Wyman, in his work on Administrative Law (section 
52), says that in the former "membership is given by appoint- 
ment and taken away at discretion," while in the latter "member- 
ship is acquired by election and lost only by judicial process." 
When, however, we inquire into the origin of this latter rule, we 

1 The Chief, vol. viii, no. 371, Nov. 5, 1904, p. 1. 

2 The New York Times, Oct. 20, 1904. 
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find that it is purely statutory. Despite the fact that by our 
theory of state government all authority not expressly granted to 
other governmental authorities is reserved to the legislature, it is 
the rule of the common law that, wherever an authority has the 
unrestricted power to appoint to office or position the term or 
tenure of which is not fixed by law, the power to remove is implied 
as incident to the exercise of the power to appoint, and always 
exists unless restrained by statutory enactment. 1 Not only is 
this the common law rule, but it has been adopted into the con- 
stitution of the state of New York. 2 The constitution, however, 
permits the legislature to establish a fixed term, and as a matter 
of fact, such a term has been established for elective offices and 
not infrequently for appointive offices as well. This definite term 
has given rise to the idea that the person who has been legally 
elected or appointed and who has taken actual possession has a 
right to the office; and this right to the office, when acquired, has 
been strengthened and fortified with the development of statutory 
restraint over the power of removal. In the state of New York 
four distinct phases or periods of such restraint may be distin- 
guished: 

1. Prior to 1873, a very limited effort to regulate removals: the 
supreme court attempting, by the exercise of its prerogative pow- 
ers, to prevent abuse of the discretionary power of removal. 

2. Beginning with 1873, as a result of statutory provisions, a 
more marked and extended effort to retain efficient public servants 
by an enlarged control of removals. 

3. The establishment of the merit system, in 1883, in an effort 
to control the filling of minor executive positions. 

4. The application, in 1898, of the control of removals to the 
entire classified civil service. 

As it is the function of the judiciary to interpret the laws, i.e. to 
ascertain the intent of the legislature from the statutes it has en- 
acted, the courts in their turn have entered upon the scene of con- 
flict, not to give new rights, but to determine what if any are the 

1 People ex ret. Cline v. Robb, 126 N. Y. 180; People ex rel. Sims v. Fire Com- 
missioners, 73 N. Y. 437. 

1 Article 10, sec. 3, reads: "When the duration of any office is not provided by 
this constitution it may be declared by law, and, if not so declared, such office shall 
be held during the pleasure of the authority making the appointment." 
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existing rights of the disputants, official and individual, as estab- 
lished by the various statutes passed by the legislature in restraint 
of the power of removal. In all interpretation there is room for 
difference of views, and in the choice of interpretation there is, 
accordingly, an element of discretion. In the exercise of then- 
discretion, the courts may indicate a policy. In so far as they 
sustain removals of doubtful legality, they endorse the demand 
for strong administration; in so far as they reinstate officers when 
grievances and claims are disputable, they favor decentralization 
of administration. In order to determine what has been and now 
is the official attitude of our higher courts in this matter, it will be 
necessary to consult the decisions. 

We must first ascertain, however, what is the proper remedy 
for obtaining judicial action, i.e., for reviewing administrative 
determinations to remove, when under some of the many statu- 
tory restrictions the determinations are alleged to have been 
illegal, and for securing reinstatement where a wrong is alleged 
to have been done. The question is of importance, because, as 
will be shown below, the review of the act complained is of much 
more searching in the case, for example, of the writ of certiorari 
than in the case of the writ of mandamus. Where no remedy is 
fixed by the legislature the courts themselves determine what is 
the proper remedy; and according as we find them favoring the 
one or the other of the above named remedies, we gain an indica- 
tion of their policy. In favoring certiorari they practically en- 
dorse legislative control and administrative decentralization ; in 
favoring mandamus they increase the independence and power of 
the superior administrative authorities. 

It is proposed to consider those cases only in which no new 
appointment has been made, thereby confining the inquiry to the 
applicability of the writs of certiorari and mandamus} Further, 
the examination will be limited to cases that have arisen in the 
state of New York; partly because, as is shown by the array of 
text- book authorities favoring the use of the writ of mandamus? 

1 These writs do not lie to determine contests over office. For such contests 
quo ■warranto is the proper remedy. People ex rel. Cowles v. Ferguson, 20 New 
York Weekly Digest, 276. 

2 See infra, p. 83, note 2. 
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there seems to be little if any conflict as to remedy in other juris- 
dictions, 1 but principally because of the recent attempt on the 
part of the New York court of appeals to limit the use of the writ 
of certiorari to the review of judicial proceedings.* But before 
proceeding to a study of the cases it will be of advantage to exam- 
ine the nature of executive action and to classify its various forms. 
It is believed that all executive action can be classed under five 
heads: (1) the act may be obligatory or mandatory, leaving no 
room for discretion; (2) the performance of the act may be manda- 
tory but discretion may be exercised as to the manner of its per- 
formance; (3) the act may admit of the exercise of judgment and 
discretion as well in determining to act as in the manner of taking 
action; (4) the performance of the act may be (a) mandatory or 
(b) optional, and while discretion may be exercised in taking 
action, yet in either case the procedure to be followed is fixed by 
the statute; (5) the exercise of the power may be optional, but in 
arriving at a determination the statute may require a full judicial 
procedure. Acts of the first class are purely ministerial; the rest 
are administrative determinations. In cases falling under class 4 
the determination is quasi-judicial, and in those falling under 
class 5 it is completely judicial. 

1 But see Merrick v. Township Board of Arbela, 4t Mich. 630. 

1 The leading New York case cited as holding that certiorari does not lie to re- 
view other than judicial proceedings is that of People ex rel. Copcutt v. The 
Board of Health of Yonkers, 140 N. Y. 1 (1893). In this case, although a hearing 
was given to the relator and assistance of counsel was allowed him, the court de- 
nied the right to review by writ of certiorari a determination by the board of health 
that certain dams, in which Copcutt was interested as owner, constituted a nuis- 
ance; because, as Earl, J., said in his opinion, the acts governing the case made 
"no provision for a hearing before the board on the part of any person who is 
charged with maintaining a nuisance on his premises," and "the board is not 
authorized by law to hear testimony or take oral examination of witnesses." 

In other states the common law certiorari has wider application. For New 
Jersey, see Treasurer v. Mulford, 26 N. J. L. 49, 2 Dutcher 49, which refers to 
various non-judicial actions as reviewable on certiorari; Oliver v. Jersey City, 63 
N. J. L. 634, where it is declared that a municipal ordinance (legislative determina- 
tion) may be set aside by review upon certiorari. For Tennessee, see Mayor and 
Aldermen v. Pearl, 11 Hump. Tenn. 249; and Fields v. State, 1 Mart. & Y. Tenn. 
168. In Massachusetts, the writ probably lies to review legislative proceedings; 
see Davis v. County Commissioners, 153 Mass. 218, 226. In Wisconsin the quasi- 
judicial determination of the state superintendent of public instruction has been 
reviewed in certiorari proceedings; see State v. Whitford, 54 Wis. 150. Cf. also 
Goodnow in Political Science Quarterly, vol. vi, pp. 510-513. 
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Whatever of the judicial nature the administrative act of re- 
moval may have is due to statutory provisions. At common law 
such a determination by an administrative authority was in no 
case regarded as judicial or even quasi-judicial. It is the statu- 
tory regulation of procedure which has modified the character of 
the act of removal; and it is the mode of procedure required by 
the statutes which furnishes the test whether the act is judicial or 
quasi-judicial in character. 

While certiorari was originally used to review administrative 
proceedings definitely regulated by law, the courts constantly 
asserted that a finding of a quasi-judicial character might be re- 
viewed by this writ. At present there is an attempt to deny the 
writ in all such cases. The court of appeals insists that certiorari 
shall be employed for the review of such proceedings only as are 
judicial in character. It has also uniformly favored certiorari to 
review determinations of removal in the police department. It 
has therefore recognized as judicial an administrative determina- 
tion authorized by law and based upon a "reasonable notice," 
"written charges" and a "public examination" or hearing. 1 
Statutory proceedings which are less precisely defined than are 
those requisite to the removal of a policeman may therefore be 
spoken of as quasi- judicial. Obviously neither certiorari nor 
mandamus will he to review removals where the determination is 
of optional origin and discretionary nature, because a court will 
not substitute its own discretion for that of an administrative 
authority. It is with removals of a quasi-judicial nature, then, 
that courts have found difficulty in deciding what is the appro- 
priate remedy. 

With the passage of the laws of 1873 ^ e ^^ extended control 
of removals from office was attempted, and particularly is this 

1 Paragraph 300, laws of 1901, ch. 466, amended Greater New York charter' 
reads: "No member ... of the police force except as otherwise provided in this 
chapter shall be . . . removed ... or dismissed . . . until written charges shall 
have been made or preferred against him . . . nor until such charges have been 
examined, heard and investigated before the police commissioner or one of his 
deputies upon . . . reasonable notice to the member . . . charged." Substan- 
tially the same provision is found in paragraph 302 of the Greater New York 
charter, laws of 1897, ch. 378; in paragraph 7 of the 1884 amendment of the con- 
solidation act, laws of 1884, ch. 180; in paragraph 41 of the New York city charter 
of 1873, laws of 1873, c h- 33S> an( ^ i n paragraph 4, art. 2, laws of 1846, ch. 302. 
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true of the New York city charter of that date. Section 25 of the 
charter provided that the mayor might, in certain cases, remove 
"for cause and after opportunity to be heard," subject to the 
governor's approval. The mayor's determination to remove 
under the statute was reviewed on certiorari. 1 But the leading 
certiorari cases grew out of the limitations on the power of the 
heads of departments in the city goverment to remove. The 
charter of 1873 declared that 

no regular clerk or head of a bureau shall be removed until he has been 
informed of the cause of his proposed removal and has been allowed 
an opportunity of making an explanation; and in every case of removal 
the true grounds thereof shall be forthwith entered upon the records 
of the department [or board]. In case of a removal . . . the reasons 
therefor shall be filed in the department. 

In the consolidation act of 1882 the above provision was retained. 
Under both acts the writ of certiorari was used to review the de- 
termination to remove and as a means of affording reinstatement 
when the dismissal was regarded as unjust. In People ex rel. 
Munday v. Board of Fire Commissioners 2 a determination to 
remove was quashed on the ground that the statutory provisions 
limiting the power of removal were substantial and not to be dis- 
regarded. In People ex rel. Sims v. Board of Fire Commis- 
sioners 3 a summary 4 removal was sustained, because the return 
stated that the relator "was not a regular clerk or head of a bu- 
reau," and the court acted upon the rule that the return to the 
writ must be taken as if conclusive and acted upon as if true. 5 
In People ex rel. Campbell v. Campbell 6 a removal under the 
statute was quashed on certiorari because there was no evidence 
upon which the determination could be based. In accord with 
this decision was that made in the important case of People ex rel. 

1 People ex rel. Mayor v. Nichols, 79 N. Y. 582. 
1 72 N. Y. 445 (Feb., 1878). 

3 73 N. Y. 437 (March, 1878). 

4 The removal was made without observing the formality of allowing an ex- 
planation after communication of the cause of the proposed removal. 

5 Since the adoption of paragraph 2140 of the code of civil procedure this rule 
is no longer law. 

6 82 N. Y. 247 (Sept., 1880). 
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Keech v. Thompson, 1 where the court found that there was some 
evidence of the charges and so sustained the removal. In the 
case of People ex rel. Dean v. Brookfield 2 a summary removal 
was made which resulted in a reinstatement on certiorari. In 
People ex rel. Mitchell v. La Grange 3 a removal made under 
the statute, as in the Campbell case, resulted in the reinstatement 
of the relator on certiorari. Some of the reasons assigned for the 
removal were not substantial, some were within the knowledge 
of the removing authority alone. The appellate division rested 
its decision upon the ground that the accused was really denied 
the opportunity to explain. The case was promptly appealed 
and was unanimously affirmed by the court of appeals, 4 solely on 
the opinion below. A close case was that of People ex rel. Mason 
v. Cruger, 6 in which a removal was upheld as "the charges . . . 
were not frivolous" and "it was for them [the commissioners] to 
say whether [the] explanations [given] were sufficient in view of 
what they knew." O'Brien, J., rendered a vigorous dissenting 
opinion, but the case was never appealed. 

Until the Greater New York charter 6 went into effect on Jan- 
uary I, 1898, the courts of the state had thus almost uniformly 7 
entertained certiorari proceedings for reviewing alleged illegal re- 
movals. The new charter, as amended in 1901, gave the mayor 
unrestricted power to remove his own appointees, 8 but the previ- 
ously existing statutory restraints were retained respecting the 
removal of policemen, 9 of firemen 10 and of regular clerks and 
heads of bureaus u in the various departments of the city govern- 
ment." 

In the meantime the legislature had passed a new civil service 

• 94 N. Y. 451 (Jan., 1884). 

1 1 App. Div. 68 (Jan. 1896). Notice of dismissal only was given. There 
was here no determination by authority of the statute and therefore nothing to 
review. The act was but an illegal administrative determination of optional 
origin and discretionary nature. 

3 2 App. Div. 444 (1896). " 151 N. Y. 664 (Feb.,'i8 9 7). 

5 17 App. Div. 483 (May, 1897). s Laws of 1897, vol. iii, ch. 378. 

' With the exception of cases arising out of the discharge of veterans; cf. pp 
80-82. 

8 Subject to the provisions of the Greater New York charter in sec. 95. 

8 Ibid., sec. 300. l0 Ibid., sec. 739. 

u Ibid., sec. 1543. li Enumerated ibid., sec. 96. 
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law, known as the Brush law, which purported to amend the law 
of 1883. It was provided in the new civil service law that 

if a person holding a position subject to competitive examination in the 
civil service of the state or of a city shall be removed or reduced, the 
reasons therefor shall be stated in writing and filed with the head of 
the department or other appointing officer, and the person so removed 
or reduced shall have an opportunity to make an explanation. 1 

The similarity of this restriction on the power of removal to that 
provided in the charters of 1873, 1882, and 1897 governing the 
dismissal of "regular clerks" and "heads of bureaus" is striking. 
Under the Brush civil service law the person to be removed "shall 
have an opportunity to make an explanation"; under the charters 
he must have been "informed of the cause . . . and allowed an 
opportunity of making an explanation." Substantially the only 
difference in wording lay in the omission from the Brush law of 
the words "informed of the cause"; and it is difficult to see that 
such omission was material, for in order to "have an opportunity 
to make an explanation" it would seem that the person to be re- 
moved must first have been "informed of the cause." 

A number of removals 2 were soon made, and this statutory re- 
striction was brought before the courts for their interpretation. 
These first cases, so far as the writer has discovered, all arose out 
of summary removals, i.e. removals without the hearing provided 
by law, and all were proceedings for writs of mandamus to com- 
pel reinstatement. In some, reinstatement was made on the 
ground that the persons removed were entitled to the protection 
afforded by the statute 3 and could not be removed except after 
"an opportunity to make an explanation"; but in no one of these 
or other mandamus proceedings which have been examined did 
the courts, including the court of appeals, or counsel as reported 



1 Laws of 1898, ch. 186, sec. 3. 

2 People ex rel. Leet v. Keller, 31 App. Div. 248; affirmed 157 N. Y. 90 (Oct., 
1898). People ex rel. Terry v. Keller, 35 App. Div. 493; affirmed 158 N. Y. 187 
(Feb., 1899). 

3 People ex rel. Fleming v. Dalton, 34 App. Div. 627; reversed 138 N. Y. 175 
(Feb. 1899). People ex rel. Bailie v. Scannell, 36 App. Div. 629; reversed 158 
N. y! 686 (Feb., 1899). 
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in the books, give any attention to the question as to what was 
the proper remedy. 

But one case has been found which arose under the Brush 
civil service law and in which a removal made after "explanation" 
had been heard was reviewed on certiorari proceedings. t This is 
the case of People ex rel. Lawson v. Coler. 1 In this case a dis- 
missal was sustained on the ground that "the act of removal is 
clearly beyond judicial control when, as here, the reason assigned 
for it is a good one and the explanation offered shows that it has 
a sufficient foundation in fact." 

The law under which these numerous cases arose was repealed 
by the civil service law of 1899, 2 and the provision that persons 
holding positions subject to competitive examination "shall 
have an opportunity to make an explanation" was not reenacted. 
State civil service rule 42, indeed, contained a similar limitation, 
but in a case in the appellate division which does not seem to 
have been appealed, this rule was declared null and void, so far as 
it affected other than regular clerks and heads of bureaus, 3 on the 
ground that it constituted a substantial limitation upon the power 
of removal conferred upon the heads of departments by section 
1543 of the New York city charter of 1897. This case was a 
mandamus proceeding; and it is to be remarked that there was an 
entire disregard of statutory formalities: no notice to appear was 
given, no explanation was made, nor were any charges preferred. 

A similar dismissal gave rise to the case of People ex rel. Glea- 
son v. Scannell. 4 Gleason was a fireman holding his position as 
a result of a competitive examination. 5 He was removed in 
March, 1898, without charges or hearing or any notice except 
notice of dismissal. 6 On mandamus proceedings he was rein- 
stated because "improperly removed." 

1 40 App. Div. 65; affirmed on opinion below in 159 N. Y. 569 (June, 1899). 
1 Laws of 1899, ch. 370. 

3 People ex rel. Brennan v. Scannell, 62 App. Div. 249. See also People ex rel. 
Pettit v. Kane, 70 N. Y. Supp. 982. 

4 172 N. Y. 316, (November, 1902). 

5 See section 124 of Greater New York charter, laws of 1897. 

6 Sec. 739 of the charter provides that "members of the uniformed force shall 
be removable only after written charges shall have been preferred against them, 
and after the charges shall have been publicly examined into, . . . upon reason- 
able notice to the person charged." These provisions require a judicial determina- 
tion. 
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It was not until July, 1900, that the appellate division, and not 
until February, 1901, that the court of appeals went on record 
expressly as to the applicability of certiorari for reviewing a re- 
moval under the statutory restrictions imposed by the Brush law 
and reenacted in the civil service law of 1899. Opportunity for 
determining the question was afforded in the case of the People 
ex rel. Kennedy v. Brady. 1 The relator who was a messenger 
in the department of buildings in New York city and whose po- 
sition was classified as competitive, was removed after he had been 
permitted to give an explanation in accordance with the formal- 
ities required by statute. Briefly, the facts were that Kennedy 
had been directed to deliver a notice personally to one Burlingame 
who lived in the borough of Bronx. After three unsuccessful but 
meritorious attempts to serve the notice, and in the face of con- 
ditions which appeared to make further efforts useless, he de- 
sisted, promptly reporting his failure. It was asserted that the 
rather general directions under which he was acting required a 
fourth trip; and for not making this, together with other causes 
apparently none too well-founded or consequential, he was re- 
moved. 2 Dissatisfied with this treatment, Kennedy secured a 
writ of certiorari for reviewing the proceedings, not for irregularity, 
but on the grounds that a just discretion had not been exercised 
in his removal, that the charges were not substantial but frivolous, 
and that his explanations had not been received and acted upon 
with fairness but arbitrarily. In annulling the determination of 
the commissioner and restoring the relator to office, the appellate 
division, through Judge Hatch, cited with approval the Mitchell 
case, 8 which had been unanimously affirmed by the court of 
appeals upon the opinion of the appellate division, and in which 
it had been decided that the person removed was entitled to be 
informed of the cause in order that he might have an opportunity 
to explain. The respondent commissioner appealed, and the 
court of appeals reversed the decision, sustained the dismissal and 
denied the right to review the proceedings by writ of certiorari. 
The court said that the " action ... of removing the relator was 

1 166 N. Y. 44- 

2 See 53 App. Div. 279, where the facts are fully and clearly stated. 

* People ex rel. Mitchell v. LaGrange, 2 App. Div. 444, cited supra, p. 74. 
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not a judicial proceeding in any legal sense . . . and the writ of 
certiorari does not lie to review it." The statute does not provide 
for such a review, and since at "common law" "the writ could 
be issued only for the purpose of reviewing some judicial act," 
its use in such a case as that under consideration is not authorized 
by the code of civil procedure (section 2120). In further justifica- 
tion of its decision, the court said that the head of a department 

may exercise the power of removal upon facts within his own knowl- 
edge and based upon information received from others. The reasons 
assigned for the removal must appear fair upon their face to justify the 
action; in other words, they must be substantial; but when they appear 
to be sufficient to justify the determination the courts have no power to 
interfere on the ground that the reasons, though good in themselves, 
had no existence as matter of fact, or that the explanation given by the 
subordinate should have satisfied the department. In other words, 
the sufficiency of the relator's explanation was a question for the com- 
missioner alone to determine and the courts have no power to inter- 
fere with his discretion in that regard. 

The Munday, Sims, and Keech cases 1 are cited as authority for 
the decision. It is submitted, however, that the court took from 
the opinions in these cases statements not necessary to the de- 
cisions rendered. In the Munday case the relator was restored 
because the removal proceedings of the board were irregular and 
therefore illegal. The question of the sufficiency of either charges 
or explanation had no place in the law of the case, for no charges 
were made nor was any explanation given. In the Sims case the 
relators, being mere ministerial officers, were removable at pleas- 
ure. All that this case stood for was that the facts shown by the 
return were conclusive, and this rule no longer holds since the 
adoption of section 2140 of the code of civil procedure. Nor did 
the Keech case stand for the bare proposition laid down in the case 
now under consideration. What that case really decided was 
that when there is some evidence, i.e. when any of the charges is 
sufficient as matter of law for removal, the sufficiency of the ex- 

1 People ex rel. Munday v. Board of Fire Commissioners, 72 N. Y. 445; People 
ex rel. Sims v. Board of Fire Commissioners, 73 N. Y. 437; People ex rel. Keech v. 
Thompson, 94 N. Y. 45. These cases (cited supra, p. 73) are certiorari cases 
which arose under the charter of 1873. 
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planation is a question for the removing authority alone. And in 
the Mitchell case it seems clear that the court of appeals made the 
sufficiency of explanation a matter of law. 

The statement by Judge O'Brien in the case now under con- 
sideration, to the effect that " it would seem to be quite clear . . . 
that the writ of certiorari does not lie [at common law] to review 
. . . except possibly in cases where he [the removing authority] 
has not complied with the law in filing written reasons and afford- 
ing an opportunity for explanation," is made without citing au- 
thorities, and it does not appear whether the learned judge meant 
mere irregularity of proceedings or entire disregard of statutory 
formalities. If the former is meant, the extensive use made of the 
writ would justify the remark; if the latter, the exception ex- 
pressed may not be justified, as will appear subsequently. 

From this decision Bardett, J., dissented. He said that "the 
accused was entitled to know not only what the charges are, but 
his explanation must be received and acted upon in good faith 
and not arbitrarily," thus approving of the Mitchell case. 

A recent and interesting case is that of People ex rel. Holden 
v. Woodbury, 1 a proceeding for mandamus to reinstate a member 
of the uniformed force who was removed on a charge of insubor- 
dination. At the time of his dismissal Holden was on trial for 
other charges. The person who had preferred the charges ad- 
mitted during the hearing that the relator was not guilty. Holden 
asked that this person be sworn, and, being denied this, said: "I 
demand that the man be sworn to tell the truth"; whereupon the 
deputy commissioner, then conducting the explanation proceed- 
ings, retorted: "I believe him, . . . damn youl" The relator 
responded: "In Dr. Wallace's office there is a sign, there by order 
of the commissioner, that a gentleman never uses profanity, and 
the second paragraph reads: 'Are you a gendeman?' . . . with a 
big question mark after it." Later the commissioner took charge 
of the case and the deputy preferred charges of insubordination. 
The relator, being asked what he had to say to such charges, re- 
fused to explain and protested against any present proceeding 
upon the ground of not having due notice of the new charge and 
time to prepare a defence. 

1 88 App. Div. 593 (Dec, 1903). 
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Section 537 of the revised charter of Greater New York, 1 which 
bears on this case, provides that "in the event of the removal of 
any member of the . . . uniformed force [in the department of 
street cleaning] he shall have the right to sue out a writ of certi- 
orari or other appropriate remedy for the purpose of reviewing 
the act of the commissioner or his deputy." The section also 
provides that the accused must be "informed of the cause • • . 
and allowed an opportunity of making an explanation, and in 
every case of removal the true grounds thereof shall be entered 
upon the records of the department." The relator secured a 
writ of mandamus, but on appeal the order granting the writ was ' 
reversed and the determination of the commissioner was sus- 
tained on two grounds: (1) that the statutory requirements having 
been complied with, the commissioner had a right to remove at 
his discretion; and (2) that mandamus was not an appropriate 
remedy. Upon the matter of remedy, the court said: 

A mandamus is to command action and not to review proceedings. It 
cannot be used for the correction of errors. ... By the words "ap- 
propriate remedy" used in the statute is meant some remedy by which 
the proceeding . . . can be brought before the court for review, and 
not a proceeding which commands the [doing of] . . . one thing or 
another. 

Under the insanity law of 1896, 2 which limited the power to 
remove to cases " for cause stated in writing after opportunity to be 
heard," it was held that mandamus would not lie to restore, the 
removal being made because no funds were provided for the 
position. 3 

In 1894 the legislature limited the power of removal as regards 
veterans 4 to cases of "incompetency and conduct inconsistent 

1 Laws of iooi, ch. 466, sec. 537. 

2 Laws of 1896, chapter 54s, sec. 35, § 2. 

3 Matter of Porter v. Howland, 24 Misc. 434 (1898). 

4 The early statutes attempted only to give a preference in appointment and 
employment to veterans. The first case of removal considered is that of Matter 
of Sullivan, 55 Hun, 285. The relator was an honorably discharged soldier and, 
after appointment in obedience to the preference given to veterans by chapter 464 
of the laws of 1887, was dismissed without any good reason. On mandamus pro- 
ceedings he was reinstated, and of the statutory requirement the court said: "This 



No. i] POLICE REMOVALS AND THE COURTS 8l 

with the position." It further provided that a veteran "wrong- 
fully removed . . . shall have a right of action ... for damages 
. . . in addition to the existing right of mandamus." In People 
ex rel. Fonda v. Morton l the court, despite the recognition in the 
statute of mandamus as an existing remedy, yet held that the 
legislature, by making the appointees irremovable except for in- 
competency and conduct inconsistent with the position, left it to 
the removing power to determine whether the facts existed which 
authorized a removal. The removing power, the court added, 
would be subject to responsibility for wilful or perverse action. 
The return in this case stated that the discharge had been made 
"for incompetency and conduct inconsistent with the position," 
and as, in the language of the court, "nothing appeared upon the 
record to show that the power was not exercised in good faith and 
in the public interest," the motion for the mandamus was denied. 
The only certiorari case under the veteran acts that has been 
discovered by the writer is that of People ex rel. Fallon v. Wright. 2 
As a veteran Fallon could not " be removed . . . except for cause 

amounts practically to a statutory command, directed to the heads of departments, 
requiring the performance of a particular duty in a particular manner, and it brings 
the case within one of the principles peculiarly applicable to mandamus. The 
duty is a public one and individuals who have no clear legal right to its perform- 
ance are without adequate remedy at law to secure such performance or to enforce 
their rights. 

In the amendment of 1898 (laws of 1898, ch. 184) it was provided that veterans 
could be removed only "for cause after hearing had." These are almost the 
exact words of the charter restriction on removals by the mayor, as provided in the 
laws of 1873, under which removals were reviewed by writ of certiorari. But no 
removals seem to have arisen subsequent to the amendment of 1898 except those 
of a summary or informal nature, and accordingly only mandamus cases have re- 
sulted. The leading case is that of Matter of Breckenridge, 160 N. Y. 103 (Oct., 
1899), in which the removal, though in entire disregard of the statute, was justified 
on the ground of economy. The statute provided that if any position held by a 
veteran should become unnecessary, or should be abolished for reasons of economy, 
" he shall not be discharged from the public service, but shall be transferred to any 
branch of the said service for duty in such position as he may be fitted to fill, re- 
ceiving the same compensation therefor." It seems to make no difference what 
the statutory regulation governing the power to remove may be so long as such 
removal is for purposes of economy. 

1 148 N. Y. 156 (Jan., 1896). 

' 150 N. Y. 444 (1896) affirming 7 App. Div. 185. In the latter report the 
opinion by Barrett, J., contains at pages 187 and 188 a good statement of the priv- 
ileges given by all of the veteran acts up to and including the laws of 1894, ch. 716. 
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shown after a hearing had." ' Upon a determination arrived at 
in obedience to statutory procedure the relator was removed, but 
the court upon review by certiorari restored him and quashed the 
determination to remove, both upon the facts and the law. 

We have seen that removals "for cause after opportunity to be 
heard" 3 and "for cause shown after hearing had" 3 have been 
reviewed by writ of certiorari, but that cases arising under the 
statutes requiring removals to be "for cause stated in writing 
after opportunity to be heard" 4 and "for cause after hearing had" * 
have been reviewed in mandamus proceedings; that where the limi- 
tation reads that the accused can be removed only after having 
been "informed of the cause . . . and allowed ... an oppor- 
tunity of making an explanation" 6 certiorari proceedings have 
been uniformly entertained, but that where the law provides that 
dismissal may be made "after opportunity to make an explana- 
tion" 7 the action can be reviewed only by writ of mandamus*; 
that mandamus has been resorted to for reinstating one removed 
without cause where the statute gives a right to preferential "ap- 
pointment and employment," 9 but denied when the legislature 
has limited the right to remove to cases of "incompetency or mis- 
conduct" although the law recognizes the existing right of manda- 
mus" 19 ', that where the statute provided for "review by writ of 
certiorari or other appropriate remedy" and specified that the re- 
moved must first be "informed of the cause . . . and allowed . . . 
an explanation" u mandamus has been held not to be an appropri- 
ate remedy; and finally that mandamus proceedings have been 

I Laws of 1892, ch. 577. 

* People ex rel. Mayor v. Nichols, 79 N. Y. 582. 
a People ex rel. Fallon v. Wright, 150 N. Y. 444. 

4 Matter of Porter v. Howland, 24 Misc. 434. 

5 Matter of Breckenridge, 160 N. Y. 103. 

6 See cases cited supra, p. 73. 

' People ex rel. Kennedy v. Brady, 166 N. Y. 44. With one exception only: 
People ex rel. Lawson v. Coler, 40 App. Div. 65, 159 N. Y. 569, cited supra, p. 76. 

* See cases cited p. 75, notes 2 and 3. See also People ex rel. Gleason v. 
Scannell, 172 N. Y. 316. 

' Matter of Sullivan, 55 Hun, 285. 

10 People ex rel. Fonda v. Morton, 148 N. Y. 156. In this case however the 
court sufficiently reviewed the determination to satisfy itself that said determina- 
tive action was not "wilful or perverse." 

II People ex rel. Holden v. Woodbury, 88 App. Div. 593. 
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entertained usually to review removals where no hearing or ex- 
planation such as the statute contemplated had been given l as 
well as to ascertain that the dismissal was made for purposes of 
economy. 

What then is the appropriate remedy where the act complained 
of is something less than judicial and yet something more than a 
simple executive act, and no specific remedy is provided by law? 
The overwhelming weight of authority among text-book writers 
is in favor of mandamus, 2 but none of these writers attempts to 
justify his position; they all merely cite authorities and make no 
effort to classify administrative action. Perhaps the best brief 
exposition of the nature of mandamus is to be found in People ex 
rel. Harris v. Commissioners, 3 where Judge Vann says : 

The primary object of the writ of mandamus is to compel action. It 
neither creates nor confers power to act, but only commands the exer- 
cise of powers already existing when it is the duty of the person or body 
proceeded against to act without its agency. While it may require the 
performance of a purely ministerial duty in a particular manner, its 
command is never given to compel the discharge of a duty involving 
the exercise of judgment or discretion in any specified way, for that 
would be to substitute the judgment and discretion of the court issuing 
the writ for that of the person against whom the writ was issued. In 
such cases the sole function is to set in motion without directing the 
manner of performance. 

And this opinion has been approved by the court of appeals so 
late as May, 1903. 4 

Inasmuch as the determination to remove, as the exercise of a 
common law power, is purely executive in nature and, in so far as 
it has become judicial, owes such quality solely to legislative re- 
strictions, it would seem that upon principle the writ of certiorari 

1 See cases cited on p. 76. See also People ex rel. Brennan v. Scannell, 62 App. 
Div. 249. 

1 High, Extraordinary Legal Remedies, § 67; Shortt, Mandamus, p. 284; 
Mechem, Law of Officers, § 980 (but see § ion); Spelling, Injunction and other 
Extraordinary Remedies, 2d ed. § 1576; Dillon, Municipal Corporations, 4th ed. 
§ 847; Wood, Mandamus, 3d ed., p. 12; Elliott, Municipal Corporations, p. 319, 
cit. 6; Cyclopaedia of Law and Procedure, vol. vi, p. 758. 

3 149 N. Y. 26. 

i People ex rel. Sims v. Collier, 175 N. Y. 196. 
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is the appropriate remedy to review removal proceedings. So 
long as the act complained of violates the statutory process requi- 
site to a valid removal, the writ may lie though proceedings to re- 
move may include no more than bare notice to appear and explain 
or a simple appearance in answer to such a notice. But when the 
formalities required by law are entirely disregarded, as where one 
dismissed gets bare notice of removal or where the proceedings are 
not within the contemplation of the statute, the determination 
cannot be said to be affected by the statute and consequently such 
an act cannot be quasi- judicial; it is rather an illegal exercise of 
an executive power; and whether we regard the duty not to re- 
move, except in conformity with the proceedings outlined in the 
statute, as purely ministerial, and the right to office or position in 
such case as a clear legal right, or do not so regard them, it still 
seems that the objections to the use of certiorari in this instance are 
founded in good reason. In short, there is in such a case no pro- 
cedural determination to review and to quash or sustain, and such 
is the very nature and purpose of the writ. 

The distinction here insisted upon is a close one, but it is sub- 
mitted that it is a valid one, and that it will go far to reconcile the 
apparently contradictory uses of the writs of certiorari and man- 
damus as a means of reviewing alleged illegal removals. 

However, the present position of the court of appeals is clearly 
to the effect that a removal made after "opportunity to make an 
explanation" is not reviewable by writ of certiorari. Whatever 
of doubt as to its attitude on the question may have remained after 
its decision in the Kennedy case, 1 has been entirely removed by 
the late case of People ex rel. Ryan v. Wells, 2 decided in Novem- 
ber, 1903. In this case the relator was removed after having an 
opportunity to explain, which was all that the statute required*; 
and on bringing certiorari to review the determination he was 
denied the benefit of the writ, on the ground that, since he "was 

1 People ex rel. Kennedy v. Brady, 166 N. Y. 44, cited supra, p. 77. 

1 176 N.Y. 462. 

3 Laws of 1897, ch. 466, as amended in 1901, being section 1543 of the Greater 
New York charter: "No regular clerk or head of a bureau or person holding a po- 
sition in the classified municipal civil service subject to a competitive examination 
shall be removed until he has been allowed an opportunity of making an explana- 
tion." 



No. i] POLICE REMOVALS AND THE COURTS 8$ 

not entitled to a hearing on charges, certiorari to review his re- 
moval would not lie." 

Under present decisions then certiorari will not lie to review a 
determination to remove where the statute simply requires that 
"an opportunity to make an explanation" be given. This rule, 
it is believed, is founded on the effort made by the court of ap- 
peals to limit the use of certiorari to the review of merely judicial 
proceedings. But neither as to the remedy nor as to the character 
of the determination has the line thus far been drawn with pre- 
cision. Formerly, when the statute required that the accused be 
"informed of the cause of the proposed removal" as well as given 
"an opportunity of making an explanation," certiorari was uni- 
formly regarded as the proper remedy, 1 and the law of the earlier 
cases has never been explicitly overruled, although recent deci- 
sions would seem to indicate a very material limitation. In fact, 
so material has been the narrowing of the former rule that now 
the law is said to be that certiorari is the proper remedy only as re- 
gards removals for cause. 2 This it is maintained, cannot be justi- 
fied on principle nor by the authorities. What is cause for re- 
moval may well be a question of law 3 ; but a proceeding to deter- 
mine what is cause is no more a judicial proceeding than one to 
determine what is a nuisance. This latter question is undoubt- 
edly a question of law in New York, 4 yet certiorari is said not to be 
the proper remedy to review its determination. The main dis- 
tinction between the two classes of cases lies in the fact that in the 
removal cases the legislature has established a procedural pre- 
requisite to the validity of the determination to remove. In such 
cases the accused is entitled to make an explanation as matter of 
legal right. It is true that the statute authorized a limited pro- 

1 See causes cited under charter of 1873, p. 73. 

' Abbott, New York Cyclopaedia Digest, vol. iii. p. 95, so words >the rule: "the 
writ [of certiorari] will lie to review proceedings of executive officers or boards in 
removing subordinates for cause." 

3 And may come up on mandamus, as in State ex rel. Gill v. Common Council, 
9 Wise. 254. See also People ex rel. Fonda v. Morton, 148 N. Y. 156, where the 
question of what constituted "incompetency and misconduct" came up on man- 
damus. 

4 See People ex rel. Copcutt v. Board, 140 N. Y. 1, where it is said that the 
question of what is a nuisance may be settled in an action in equity to restrain the 
destruction of the property or in an action in law for damages after it has been 
destroyed. 
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cedure in nuisance cases, but it did not make the person whose 
interests were at stake a party to the proceedings at which the 
determination was made. 1 This comparison reveals then another 
essential of a quasi- judicial determination which may be reviewed 
by certiorari, i.e. that the person whose interests are at stake must 
by statutory provision be a party to the proceedings at which the 
determination sought to be reviewed is reached. 

When, however, the statute provides that the accused shall be 
"allowed an explanation" the determination to remove is said 
not to be judicial enough to be reviewed by certiorari. But when 
in addition to being "allowed an explanation" the accused is to 
be "informed of the cause," certiorari will issue to review the de- 
termination to remove. In other words, the added statutory pro- 
vision changes a simple executive determination into a quasi- 
judicial one. The omission of the provision that the accused 
shall "be informed of the cause," when he still has the right to 
make an explanation, does not deprive him in any way of his 
right to be a party to the proceedings for removal, for if he is re- 
moved without opportunity to explain he may be reinstated on 
mandamus, yet in such "case he cannot have certiorari to review 
the proceedings precedent to the determination to remove. 

It seems wrong on principle to deny the writ of certiorari be- 
cause the statute omits to specify that the accused "shall be in- 
formed of the cause" when it guarantees him the right to make 
"an explanation"; and it appears clear that unless certiorari lies 
to review all cases where an opportunity to explain is guaranteed, 
reasons which have "no existence as matter of fact" may be ad- 
vanced to cover removals which are really arbitrary and capricious, 
destructive of the individual's right and subversive of the interest 
of the public as well. That where the statute requires only an 
" explanation "certiorari should he to review removals, in order to 
determine whether in fact a real opportunity to explain has been 
given, and whether "in every case of a removal . . . the grounds 
thereof . . . entered upon the records of the department" are 
true as required by law, seems but a fair and reasonable interpre- 
tation of the statute as viewed in the light of decisions arising 
under similar statutory provisions. 

1 Laws of 1885, ch. 270. 
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Adopting the view that whatever of judicial nature the deter- 
mination to remove may have is due to the procedure required by 
statute, we must logically reach the following conclusions: 

When the official action is without color of authority it is void 
and of no effect and no remedy is required for reinstatement. 1 
When the law merely requires that removal be made "for cause" 
or for "incompetence or misconduct," and in cases of summary 
removal, i.e. removal in utter disregard of statutory formalities, 
the proper remedy for bringing before a court the determination 
complained of and for securing reinstatement is mandamus. 
When the statute requires that an "explanation" be given before 
dismissal, whether other limitations are or are not imposed upon 
the power to remove, the determination is quasi-judicial and if 
illegal it should be reviewed and quashed by judicial authority on 
certiorari. (This is not, however, in all cases the rule of the 
courts.) When a "hearing" is required, the determination, 
though made by an administrative authority, is nevertheless judi- 
cial in character and is reviewable by writ of certiorari. 

It was suggested in the first part of this paper (p\ 70) that the 
determination of the proper remedy in removal cases would be 
of assistance in ascertaining what has been and is the official 
attitude of our higher courts toward a strongly centralized admin- 
istration, at least in the police department. Long before the 
legislature undertook to regulate removals in any extended sense, 
the courts gave to policemen who were removed a right to have 
the determination against them reviewed; and if it appeared that 
no good cause existed for the removal or that the proceedings were 
irregular, the officer was reinstated.' The writ of certiorari lay 
in such cases, and has continued to be preeminently the police- 
man's safeguard against arbitrary removals. It is such to-day;* 
and the courts have adopted it in police cases even where the 

1 Tate v. Dalton, 158 N. Y. 204. 

1 People ex rel. Gambling v. Board of Police, 6 Abb. Pr. 162 (1858); People ex 
rel. Grace v. Board of Police, 43 How. Pr. N. Y. 385 (1872); People ex rel. Shea 
v. Board of Police, 9 Hun, 222 (1876); People ex rel. Murphy v. French, 60 How. 
Pr. N. Y. 377 (1881); People ex rel. Cross v. Green, N. Y. Law Journal, Nov. 
23, 1904. 

3 People ex rel. Cross v. Green, loc. cit. 
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determination is not judicial in character. 1 This practice has ob- 
tained without legislative direction as to the remedy applicable, 
only one instance having been found of specific recognition 
of a right to review before the courts. 3 It would seem therefore 
that our higher courts have officially endorsed legislative control, 
and consequently judicial control, over the acts of the higher police 
officials. Doubtless they accepted certiorari as the appropriate 
remedy for reviewing removals where the statute required "no- 
tice," "charges" and a "hearing," because they regarded the pro- 
cedure as so nearly like that of a common law court, so nearly 
judicial, as to be fitly reviewed like the findings of a lower court in 
a higher. Otherwise, the writ of mandamus might have been 
adopted, as it was where the statute required that simple explana- 
tion be allowed, in which event decisions insisting upon the ob- 
servance of the letter of the law rather than of its spirit would 
quite as effectively have put the courts on record as opposed to 
administrative decentralization through legislative control. 

Examining the other classes of removal cases, we find that the 
courts have been less inclined to favor legislative control and 
that this attitude has tended to increase administrative power. 
This is clearly revealed in the- preference which has of late years 
been shown for the writ of mandamus as the remedy for review 
and reinstatement. In a mandamus proceeding, unless it appears 
that the removing authority was strikingly in the wrong, that the 
action was "wilful or perverse," the courts will not interfere even 

1 People ex rel. McCune v. Board of Police, 19 N. Y. 188. 

' That is, in the Greater New York charter, as amended by the laws of 1901. 
Section 302 provides that "no proceeding shall be brought to secure a restoration 
or reinstatement . . . unless said proceedings shall be instituted within four 
months after the decision or order sought to be reversed." This statutory recog- 
nition of a remedy was made in 1884: laws of 1884, ch. 180, § 7, amending the 
consolidation act of 1882. It was not, however, until the 1901 amendment to the 
Greater New York charter was made that the time within which a "proceeding" 
must be brought in the courts to procure restoration or reinstatement was so 
fixed as to suggest, even by implication, what writ the legislature intended the 
courts should entertain as affording an appropriate review and adequate relief. 
The statute in question fixed the time limit for bringing a proceeding to secure 
reinstatement at four months. Greater New York charter, § 302, as amended by 
the laws of 1901, ch. 466. The code of civil procedure, §§ 2120, 2125, also 
fixed at four months the time in which the writ of certiorari might be granted 
"to review the determination of a body or officer." 
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though the reasons given for the act had no existence as matter of 
fact. On the other hand the certiorari review, as developed in 
the early cases and in the code of civil procedure, requires an 
examination by the court both of the law and of the evidence in 
support of the administrative determination, which may be set 
aside as may the verdict of a jury when it is against the weight of 
evidence. 1 Thus it is apparent that reviews on certiorari tend 
much more strongly than mandamus proceedings to limit admin- 
istrative power in the matter of removals. In fact it is hardly too 
much to say that mandamus proceedings quite nullify legislative 
restraint upon the power of removal. It cannot then be ques- 
tioned that in denying certiorari to review quasi-judicial deter- 
minations our courts have officially espoused the cause of central- 
ized administration. 

Is it not also true that the courts, in thus limiting their own 
jurisdiction, may have been actuated by a belief in the inexpedi- 
ency of subjecting the disciplinary power of the higher adminis- 
trative officers to judicial control ? Such a belief would certainly 
be in accord with the views which are becoming more and more 
widely adopted as to the necessity of concentrating responsibility 
for administrative action in municipal government, and which 
have found expression in the great increase in the powers of the 
mayor. 

Without assuming the existence of any peculiar reasons in favor 
of a decentralized police authority, the difference in the attitude 
of the courts towards police removal cases may be explained by 
the fact that the use of certiorari in police removal cases was de- 
veloped at a time when the certiorari review could not result in 
reversing a determination to remove merely because such deter- 
mination was regarded by the court as contrary to the weight of 
evidence. This extension of the province of the writ was made 
by section 2140 of the code of civil procedure, which was ap- 
plicable to all determinations reviewable by certiorari. Notwith- 
standing any impropriety in the application of the rule to police 
removal cases, the rule had to be applied so long as certiorari was 
recognized as the proper remedy; and it could hardly be expected 

1 Code of civil procedure, § 2140; People ex rel. Lee v. Doolittle, 44 Hun, 293 
(1887). 
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that the courts would abandon the use of certiorari in these cases, 
based as it was on so long a line of precedents. 

Where, however, the courts have considered themselves free to 
act they have adopted, as has been shown, the policy of not inter- 
fering with the disciplinary powers of administrative authorities 
and have thus arrayed themselves on the side of centralized ad- 
ministration. But in spite of this their attitude towards the gen- 
eral question, their official attitude towards the particular question 
of police removals, whatever may be the unofficial utterances of 
certain judges, has been in favor of judicial control of police 
removals. A recent decision, however, People ex rel. Garvey 
v. Partridge, 1 would seem to indicate a possible change in the 
judicial attitude. In the opinion in this case Judge Werner says: 

The hearing and disposition of charges against members of the force 
necessarily involve the exercise of discretion and judgment. But these 
are quasi-judicial functions of an administrative officer rather than the 
strictly judicial functions of a legal tribunal. 

As a result of this consideration the court, without dissent, holds 

that a removal made by the commissioner on a finding of guilt, 

not in writing, by the deputy commissioner who heard the charges, 

may not be reversed on certiorari, and reverses the order of the 

appellate division which reinstated the policeman so removed. 

If the court in the future gives much development to this idea, 

a change in the law may result from its action. If however this 

recent decision is merely one of the attempts which the court in 

the past has sometimes made to do justice in the particular case 

without regard to its previous decisions, any change in the existing 

law must of necessity be made by the legislature. To outline 

what such change should be, if any change indeed should be made, 

is not the purpose of this paper, which has been written with the 

idea of indicating what is the law in regard to removals in general 

and police removals in particular and of ascertaining the reason 

why different rules of law have been adopted in the two classes of 

cases. 

Clay Lawrence. 
New York City. 

1 Jan. 17, 1905, reported in New York Law Journal of Tuesday, Jan. 24, 1905. 



